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Procedure Before the United States 
Board of Tax Appeals 


By HoMER SULLIVAN* 


HE organization of the Board of Tax Appeals 

and the assumption of its duties in appeal .cases 

under the provisions of the Revenue Act of 
1924, the law of its creation, marks an epoch in the 
administration of the provisions of income tax laws 
with respect to deficiency tax liability. The Board of 
Tax Appeals differs from practically every other body 
of an apparently similar character under any law in 
that its duties are confined solely to the determination 
of the accuracy of a proposed official action by an 
official of a governmental de- 
partment of which it is en- 
tirely independent. Other 
bodies with duties of review 
are usually agencies within 
the department to which their 
functions relate and their de- 
cisions are themselves the 
final official action of that 
department. 


To those who will have oc- 
casion to invoke the exercise 
of the duties of the Board, 
a clear understanding of the 
character of its functions and 
the method of procedure be- 
fore it is of much importance. Mr. Charles D. Hamel, 
the chairman of the Board of Tax Appeals, in a re- 
cent public statement, referred to the fact that al- 
though the Board was ready to hear appeal cases, of 
the 200 or more notices of appeal submitted to the 


| Board there were but a small number which were not 


returned to the taxpayers for various insufficiencies 


in greater or less essential degree. 


“It is opportune, therefore, to discuss some of the 
important aspects of this new agency, if only in a gen- 
eral way, and thereby outline some suggestions ‘that 
may prove helpful to the taxpayer in the preparation 
and presentation of appeals to the Board. 

In the first appeal heard by the Board, that of John 


_H. Parrott of Roanoke, Virginia, the writer repre- 


*Of the Washington Bar. 


HE proceedings at the first hearing be- 
fore the Board of Tax Appeals, together 
with a presentation of the issues raised and 
their disposition, is 
Sullivan with an interesting discussion of the 
character and duties of the Board and the 


probable effects of its findings. 

Among the questions of policy considered 
is that of the propriety of acceptance by the 
Board of the Commissioner’s determination 
of tax liability without assessment as carrying 
any presumptive weight as evidence. 
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incorporated by 


sented the taxpayer. As some very important ques- 
tions were presented in connection with this appeal, 
questions which have an important bearing on a 
character and exercise of the duties of the Board, 
has been requested that there be incorporated in this 
article a brief narrative of the proceedings in the first 
hearing with a statement of the precise questions in- 
volved and the circumstances under which they arose. 
First Appeal Heard by the Board 

The appeal of John H. Parrott of Roanoke, Vir- 
ginia, was taken from the de- 
termination of the Commis- 
sioner, set forth in a letter 
dated July 16, 1924, to in- 
clude in the taxable income 
of the taxpayer a certain sum 
of $35,000 received in the 
year 1920 from a corporation 
by which the taxpayer had 
previously been employed. 


Mr. 


In the petition on appeal 
the taxpayer, as required by 
the Rules of Practice of the 
Board, set forth in detail all 
the facts and circumstances 
relating to the payment to him 
of the sum ak $35,000 in question, as well as the de- 
tails of his employment, the compensation and 
bonus received for his services, in fact, every cir- 
cumstance which would sustain his contention that 
the sum was a gift, as it was designated, and which, 
further, would disprove any assertion or inference 
as to the only alternative character of the payment, 
that it could be considered as made in consideration 
of services, either regular or in addition to those for 
which he had been handsomely paid. 


A specific assignment of error set forth in the peti- 
tion alleged that the Commissioner erred in not treat- 
ing the said sum of $35,000 as a gift. Another 
assignment alleged error generally in the determina- 
tion of the Commissioner to tax the said sum of 
$35,000 as income under the Revenue Act of 1918. 
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As it was the contention of the taxpayer that the 
sum in question was a gift, propositions of law in 
support of this contention were set forth at length. 

The facts, substantiating all those alleged in the 
petition, were settled by stipulation with the Solicitor 
of Internal Revenue and by admissions in the answer, 
and the appeal was subsequently argued and deter- 
mined thereon. It should be mentioned here, in pass- 
ing, that the Solicitor’s office co-operated in the most 
satisfactory manner in perfecting this appeal and ex- 
pediting the hearing. In the answer of the Commis- 
sioner, prepared to accord with the stipulation, the 
only statement asserted as a proposition of law was: 

That the said sum of $35,000 received by the taxpayer dur- 
ing the year 1920 is taxable income within the meaning of the 
Sixteenth Amendment to the Constitution and the Revenue Act 
of 1918: That Section 213 (a) of the Revenue Act of 1918 
requires said sum to be included in taxpayer’s gross intome. 

A motion was filed with the Board asking for a rule 
on the Commissioner to set forth a more specific 
proposition of law under Rule 9 of the Rules of Prac- 
tice of the Board then in force. This rule provided, 
in part, as follows: 

Within 20 days from the service on the Commissioner of 
Internal Revenue of a copy of the petition he shall file an 
answer which shall admit or deny each and every material 
allegation of fact contained in the petition and which shall set 


forth any new matters of fact and any new propositions of 
law upon which he relies. 


Burden of Proof on Taxpayer 


Obviously the statement alleged by the Commis- 
sioner as a proposition of law was not a compliance 
with this rule. Upon the argument of this motion 
before the full Board at a special hearing thereon, the 
Solicitor asserted, in effect, that a presumption existed 
in favor of the determination of the Commissioner 
and so the taxpayer must specially plead, so to speak, 
and rely upon some particular provision of the law 
and prove his case under that provision; that all the 
Commissioner need do is to enter a general denial and 
assume no position or give any reason as a basis for 
his determination. Apparently the Board acquiesced 
in this contention, notwithstanding its Rule 9, above 
quoted, for no rule was entered as requested in the 
motion, the Solicitor merely making an interlineation 
in his proposition of law which simply denied that the 
item of $35,000 was a gift. No propositions of law 
on the facts were submitted by the Commissioner to 
sustain the contention that the payment was not a 
gift, nor any proposition of law as a basis for his 
determination that the payment was taxable income. 

Argument on the question was renewed on the 
hearing of the appeal, but was then curtailed with the 
statement that the question had been disposed of. 

The appeal was heard by the full Board, counsel for 
the taxpayer arguing the essential elements of a gift 
in law and pointing out the applicability of the proposi- 
tions of law cited and the facts in the case which con- 
stituted the requisite elements of a gift. The Solicitor, 
on behalf of the Commissioner, made practically no 
argument of the merits but argued to some extent on 
the presumptive weight of the Commissioner’s deter- 
mination. 

Upon a reading of the report of the Board in this 
case one is at once impressed with the fact that it 
merely decides that the payment in question was not 
a gift as contended by the taxpayer. There is no sound 
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basic reasoning setting forth the necessary elements 
of a gift in law and wherein the evidence submitted 
failed to show the presence of all of these elements; 
but speculative inferences are indulged in to support 
a possible conclusion that the payment might have heen 
“adjusted compensation.” Nor does the opinion decid: 
affirmatively what kind of income the payment was 
nor on what theory the Commissioner is justified in 
taxing it. The opinion states that “Counsel concedes 
that if it was not a gift it should have been included” 
in income. This statement is subject to modification. 
The theory and contention urged by counsel for the 
taxpayer was that the item of income was a gift; but 
by the motion for a rule on the Commissioner to state 
his propositions of law, and in the argument on that 
motion and in the supplemental statement or brief 
filed subsequent to the hearing it was urged that the 
Commissioner should set forth his theory upon which 
he based his determination as to the taxability of the 
item in question; and that apart from any theory 
advanced it is “not only the right but the duty of the 
Board to determine the issue of taxability on the facts 
submitted according to the construction and the prin- 
ciples of law which the Board considers are applicable 
to the facts.” 


Since the hearing and decision in the Parrott case, 
Rule 9, referred to, has been amended by adding a 
provision that the answer of the Commissioner “shall 
be so drawn as fully and completely to advise the tax~ 
payer and the Board of the nature of the defense.” 
Just what is intended by this amendment in the light 
of the argument in the Parrott case is not clear. If it 
means that the Commissioner should set forth an 
affirmative defense as is required in the rules of plead- 
ing in many of the law courts, it meets the motion and 
argument which was made in the Parrott case but 
which the Board there refused to entertain. 


In a recent published comment on the decision in 
the case it is said: ‘For obvious reasons the Com- 
missioner was reluctant to assume the position in the 
record that the payment constituted either compensa- 
tion for services, distribution of profits, or other 
specific form of income.” Why, it is asked, should not 
the Commissioner be required to state on what theory 
he bases his determination? Is it not the obvious pur- 
pose of the creation of this Board. to pass upon the 
correctness of the Commissioner’s determination from 
all the facts? Otherwise, what is the justification for 
the Board’s existence? 


Question on Findings of Fact 


Another important question which arose in this 
case was one with respect to the findings of fact made 
by the Board and set forth in the report. 


As stated in the written report of the Board, the 
appeal was heard on an agreed statement of facts. 
Following the hearing, the taxpayer and Commissioner, 
respectively, presented proposed findings of fact in 
accordance with Rule 26 of the Rules of Practice. 

As the “Findings of Fact’ made by the Board in 
its report did not include certain facts, among others, 
which had been requested to be made as findings by § 
both the taxpayer and the Commissioner; a written 
motion was made that these facts be also found by the 
Board. Another additional fact requested, to be found, 
as being of importance in view of the opinion rendered 
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and which was one of the facts included in the agreed 
statement was: 

That at no time during the entire period of the employment 
of said John H. Parrott by the American Coal Company was 
there any circumstance upon which he could base an expecta- 
tion that he would be paid any compensation for his regular 
services other than his regular salary of $7000 and bonus of 
$3500. 

The motion was denied. 
thereon. 


The case will, of course, be taken into the courts. 
!t should prove interesting to follow its progress and 
final determination. 


The question of income tax liability with respect to 
gifts is one to which considerable attention has been 
given and one on which some very extreme and pecu- 
liar contentions have been advanced. It has been 
urged with much sound reasoning that a gift cannot 
be considered as income under the definition of the 
United States Supreme Court as “the gain derived 
from capital, from labor or from both combined ;” and 
that if it is not income, in fact, Congress cannot, by 
law, change its essential character. 

Another viewpoint, of peculiar conception, was set 
forth in a regulation promulgated by the New York 
State taxing authorities under the State Income Tax 
Law of 1919. This regulation, in substance, required 
the donor of a gift to return as income the difference 
between its cost or value as of January 1, 1919 (the 
effective date of the law) and its market value, if 
greater, on the date the gift was made. As absurd as 
the proposition seems on its face it was vigorously 
asserted by the State taxing authorities until their zeal 
was curbed by the decision of the Court in the case of 
People ex rel Orme Wilson v. James A. Wendell, 196 
App. Div. 596. 

With this interesting resumé of the important points 
and questions raised in the first hearing before the 
Board, and bearing these questions in mind, let us pro- 
ceed to consider what, it would seem, is the reasonable 
intention of the law with respect to the character of 
the duties of the Board of Tax Appeals, the procedure 


No hearing was had 


and scope of evidence in appeal cases and the force 


and effect of the Board’s decisions. 


The Character of the Duties of the Board 


Are these duties judicial in their nature? If so to 
what extent, and are they subject to the same legal 
principles as are applicable to courts in the conduct of 
litigated cases? 

Are these duties entirely administrative, are they 
strictly quasi-judicial, or of both a quasi-judicial and 
an administrative character? 

Should the procedure be confined to strict rules such 
as obtain in the conduct of cases before the courts as 


| to technical pleadings in appeal petitions and answers 


thereto? What is the character of the issue to be 
formulated between the taxpayer and the Commis- 
sioner? And in connection with these considerations, 
what is the scope of the evidence to be submitted by 
the taxpayer as well as by the Commissioner? 

What, if any, analogy is there between the decisions 
of the Board and those of the courts in tax cases? 
What is the effect of these decisions upon the final 
determination of tax liability? What is their effect 


| on the process of asserting and collecting taxes? 
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These are the important questions which are pre- 
sented to those who will submit appeals to this new 
agency in the determination of tax liability. It is 
imperative that these questions be thoroughly con- 
sidered and properly concluded, to the end that the 
Board may execute the functions with which it is 
vested methodically, without being hampered by 
numerous irrelevant quibbles and may dispose of the 
increasing number of appeals correctly and without 
delay. 

It seems to be definitely settled that a duty which 
may be said to be judicial in character is one which is 
exercisable by a judge or justices in court. A court is 
the assembly of a plaintiff who complains of the 
invasion of a legal right, a defendant who is com- 
plained of, and a judicial power with authority to 
examine the truth of the fact and determine the law 
applicable thereto, and to finally apply and enforce a 
remedy. 


On analysis it appears that inasmuch as the Board 
of Tax Appeals lacks some of the essential elements 
of a court its duties cannot, in a strict sense, be said 
to be judicial in character. The taxpayer who brings 
his appeal to the Board does not complain of the inva- 
sion of a legal right, but asks for the decision of the 
Board before assessment (or before the enforcement 
of the collection of a tax, assessed for reasons of prob- 
able jeopardy in its collection) as to his liability under 
the tax law upon definite stated facts. While, for the 
purpose of reaching a decision the Board must, neces- 
sarily, determine the truth of facts submitted and apply 
the law thereto it has no power to apply a remedy or 
enforce its decisions. The force of its decisions does 
not extend to anything other than the summary power 
of the Commissioner to assess and to collect taxes, 
and at best is merely a limitation on the exercise of 
that power. : 

Quasi-judicial, it has been said, is a term which 
refers to administrative duties which need not be per- 
formed in court, but in respect of which it is necessary 
to bring to bear a judicial mind—that is, a mind to 
determine what is fair and just in respect of the mat- 
ters under consideration. It is a term applied to the 
action, discretion, etc., of public administrative officers, 
who are required to investigate facts, or ascertain the 
existence of facts, and draw conclusions from them 
as a basis for their official action, and to exercise dis- 
cretion of a judicial nature. A purely administrative 
duty is one having the character of executive or minis- 
terial action. 

From these considerations it appears beyond ques- 
tion that the duties of the Board of Tax Appeals are, 
in the strictest sense, quasi-judicial in character. 

Under all of the income tax acts preceding the 
Revenue Act of 1924, with respect to the determina- 
tion of tax liability, the Commissioner was entrusted 
exclusively with all those quasi-judicial duties as to the 
ascertainment and investigation of facts, the conclu- 
sions to be drawn from them, and the application 
thereto of legal principles which formed the basis of 
his final official action—the assessment and collection 
of the tax. And under the Revenue Act of 1924 the 
Commissioner still exercises those quasi-judicial duties 
as before up to the point of final official action. But 
at this point, and before such final official action is 

(Continued on page 332) 








The Possibility of Taxing Divi- 
dends Paid in Treasury Stock 


By Lucy B. WINsOoR 


HE stock dividend decision * decided that a divi- 

dend paid by a corporation to its stockholders 

in the form of newly issued stock cannot be 
regarded as income as that word is used in the Six- 
teenth Amendment of the Constitution. The decision 
did not touch upon the question as to whether or not 
dividends paid in stock which had been previously 
issued and had come back into the possession of the 
corporation would be regarded as income. It has been 
suggested, however, that the taxation as income of 
such dividends would be unconstitutional in view of 
the decision in Eisner v. Macomber.” It may be that 
the problem is a purely academic one, as it is hard 
to see any reason for a corporation paying a dividend 
in treasury stock under present conditions. Now that 
it is established, for practical purposes, that ordinary 
stock dividends are not income, the wise board of 
directors will not declare a dividend payable in 
treasury stock, the income attributes of which are still 
unknown. However, a discussion of the question may 
be justified as something more that mental exercise, 
on the ground that it may shed some further light on 
the nature of income. 

It will be well to consider the necessary attributes of 
income as they were described in Eisner v. gone age 
and then see how far, if at all, dividends paid i 
treasury stock can be made to fit into that hariaeen. 
First, the definition of income states that 
co income may be defined as the gain derived from 
capital, from labor, or from both combined, provided it be 


understood to include profit gained through the sale or con- 
version of capital assets. 


When a Gain Is “Derived” 


In elaborating the definition the court says that a 
gain to be “derived” must be something realized 
separately from that from which it is derived. Thus, 
segregation and receipt are considered absolutely 
essential to income. The court also apparently con- 
siders that the corporation should pay something from 
its assets if any income is to be received by the 
stockholder. 

There is some possibility of dispute as to whether 
or not a gain must be realised by the recipient at the 
moment when the payment is made. Of course the 
word gain is used in the court’s definition, and the 
court also says that a stock dividend 


adds nothing to the interests of the stockholder . . . their 
interests are not increased . . . the stockholder is no 
richer. 


Then later, 


The essential and controlling fact is that the stockholder has 
received nothing out of the company’s assets for his separate 
use and benefit. 

Here the emphasis is on the 


“separate” rather than 
the “gain.” 


Also, a consideration of the situation of 


1. Eisner v. Macomber, 252 U. S. 189. 
2. Seligman, Eustace, 
dend Decision’”—21 Columbia Law Review, 313. 


“Tmplications and Effects of the Stock Divi- 


the stockholder when a cash dividend is paid—which 
the court continually refers to as income — leads 
strongly to the conclusion that a gain is not really 
considered essential by the court. Obviously the value 
of a stockholder’s shares plus the value of a cash 
dividend at the time that the dividend is paid will, 
other things remaining the same, be equal to the same 
amount as the value of the shares alone previous to 
the payment of the dividend. Something separate 
from capital has been realized by the stockholder by 
the receipt of a cash dividend but he has received no 
gain in the total value of his property. That gain has 
occurred throughout the period during which the cor- 
poration was earning the profits which ultimately 
resulted in the declaration of a dividend. This opinion 
is also held by Professor Thomas Reed Powell, who 
says 

“If we were to seek the Supreme Court’s conception of the 
meaning of income in the Sixteenth Amendment from the 
cases in which the amendment has been interpreted, we should 


say that segregation or receipt is a sine qua non oi income but 
that gain is not. 

Let it be assumed, then, that income must be some- 
thing separate from his capital, realized by the stock- 
holder, and must come from the assets of the cor- 
poration. Is it possible to make a dividend paid in 
treasury stock fit into this description? There are at 
least four ways in which treasury stock may be 
acquired. It may be given back into the corporate 
treasury by some one who received it for services or 
property. It may be received in payment of some debt 
owed to the corporation. It may be purchased by the 
corporation, in which case the purchase may be made 
with accumulated profits or with capital. It has been 
suggested that a distinction should be made between 
these types in deciding whether or not treasury stock 
is income :— 

Indeed it has been held in Massachusetts that dividends 
declared in stock which had been previously issued and pur- 
chased by the company are for this purpose regarded as divi- 
dends payable in property and not as stock dividends properly 
so called, and, therefore, go to the tenant for life as income 
(Leland v. Hayden, 102 Mass. 542); but the Supreme Court 
of Maine distinguishing the Massachusetts case on the ground 
that there the purchase had been made by the company with 
accumulated profits, held that, where the shares were bought 
by the company with capital, the distribution should be treated 
by the trustees of some of the other shares as capital, not 
income. (Gilkey v. Paine, 80 Me. 819) The Supreme 
Court of Connécticut has followed the Massachusetts decision 
in a case where the dividend was declared with shares which 
had been accepted in payment of debt.4 


That some of the members of the United States 
Supreme Court would hold treasury stock taxable 
income is indicated in the dissenting opinion of 
Brandeis and Clarke in Eisner v. Macomber. They 
emphasize as income dividends in treasury stock 
which has been purchased with accumulated profits :— 


3. Powell, Thomas Reed, “Constitutional Aspects of Federal Income 
Taxation.” 
4. Machen on Corporations, Par. 1385. 


(Continued on page 335) 
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Determination of the Tax Liability 
of ‘Trusts 


By Eric G. LEANDER 


ject to the income tax at the uniform rate of 

12% per cent. No such definite rule can be 
prescribed for determining the tax liability of trusts. 
A trust may be taxable upon its entire income accord- 
ing to the levy applicable to an individual, or the 
income may be wholly or partially taxable to the indi- 
vidual beneficiaries to whom it is distributed or dis- 
tributable at the rates applicable to their individual 
circumstances, or the entire income, regardless of dis- 
tributions, may be taxable to the trust at 12% per 
cent, the same as if it were a corporation with sur- 
taxes in addition upon the distributions.. Both the 
form of a trust and its activities enter into the 
determination of its taxable status. 


ena corporation which is tax exempt is sub- 


The court decisions and rulings on the classification 
of trusts for tax purposes have affected divergent 
interests within the trust group. In the case of a 
trust which has for its purpose the accumulation of 
funds it may be preferable to be classified as an asso- 
ciation and subjected to the flat income tax of 12% 
per cent. To the beneficiaries of another trust, par- 
ticularly one in which the income is periodically dis- 
tributed to beneficiaries who are not subject to the 
higher income tax brackets, the tax advantage may 
lie in having the trustee treated as a fiduciary, 
whereby there is allowed as a credit against the tax- 
able income of the trust the amount of the income 
which is currently distributed to the beneficiaries. 
Between the two forces, then, there is a continual 


contest by each to obtain advantageous constructions 
of the statutes. 


Into what category a given trust may belong is 
often difficult to definitely determine. The law on this 
question is uncertain as the result of a recent decision 
of the Supreme Court in the case of Hecht v. Malley. 
For a long time it has been accepted by the Treasury 


‘Department, and by most attorneys that the distinction 


between an association and a trust under the income 
tax laws rested wholly upon the extent to which the 
beneficiaries control the operations of the trust and 
the activities of the trustees, whether pursuant to the 
terms of the trust agreement or by virtue of the owner- 
ship by the trustees of a majority of the beneficial 
interest in the trust estate. 


The recent decision referred to has completely 
destroyed the exclusiveness of this test by holding 
that, independently of control exercised by the bene- 
ficiaries, a trust organized in much the same manner 
as a corporation for the purpose of carrying on and 
actually engaged in carrying on business enterprises is 
to be deemed an association for the purposes of the 
capital stock tax (involving the same definition of the 


term “association” as is involved in the income tax). 


The decision, however, leaves open the possibility that 
control by the beneficiaries, independently of corporate 


form of organization and conduct of a business, may 
still be sufficient to constitute an association. 


The term “association” is not defined by the statute. 
Under prior Acts of similar character, it has been 
considered in many regulations and rulings of the 
Treasury Department which have been based upon the 
decision of the Supreme Court in Crocker v. Malley, 
249 U. S. 223, under the Income Tax Act of 1913. 
The test which has been consistently applied under this 
decision has been whether the affairs of the trust and 
the acts of the trustees have been subject to control by 
the beneficiaries. It has apparently been considered 
immaterial whether or not the trust was engaged in 
carrying on a business. 


Definition of Term “Association” 


The Supreme Court in the case of Hecht v. Malley 
was concerned with capital stock taxes this time 
under the Acts of 1916 and 1918. Distinguishing the 
earlier case, on the ground that it dealt with trustees 
who were not engaged in carrying on any business 
and did not establish the broad proposition that the 
tax would not apply to trustees carrying on business 
in a quasi-corporate form, having “similar or greater 
powers than the directors in a corporation,” the 


court discussed the meaning of the term “associa- 
tion” as follows: 


The word “association” appears to be used in the Act in its 
ordinary meaning. It has been defined as a term “used through- 
out the United States to signify a body of persons united 
without a charter, but upon the methods and forms used by 
incorporated bodies for the prosecution of some common 
enterprise.” 1 Abb. Law Dict. 101 (1879); 1 Bouv. Law Dict. 
(Rawle’s 3rd Rev.) 269; 3 Am. & Eng. Enc. Law (2d Ed.) 
162; and Allen v. Stevens (App. Div.), 34 N. Y. Supp. 8, 23, 
in which this definition was cited with approval as being in 
accord with the common understanding. Other definitions are: 
“In the United States, as distinguished from a corporation, a 
body of persons organized, for the prosecution of some pur- 
pose, without a charter, but having the general form and mode 
of procedure of a corporation.” Webst. New Internat. Dict. 
An organized but unchartered body analogous to but dis- 
tinguished from a corporation.” Pract. Stand. Dict. And see 
Malley v. Bowditch (C. C. A.), 259 Fed. 809, 812; Chicago 
Title Co. v. Smietanka (D. C.), 275 Fed. 60; also United 
Mine Workers v. Corondo Co., 259 U. S. 344, 392, in which 
unincorporated labor unions were held to be ‘associations’ 
within the meaning of the Anti-Trust Law. 


We think that the word, “association,” as used in the Act 
clearly includes “Massachusetts Trusts” such as those herein 
involved, having quasi-corporate organizations under which 
they are engaged in carrying on business enterprises. What 
other form of “associations,” if any, it includes, we need not, 
and do not determine. 

It should be noted that the holding of the court is 
expressly restricted so as not to be exclusive of other 
forms of organization which might conform with the 
common understanding of the term “association.” It 
therefore does not establish that a trust neither organ- 
ized in corporate or quasi-corporate form, nor engaged 
in carrying on business, but so organized that its 
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affairs are within the control of the beneficiaries, 
would not constitute an association. It has, however, 
been thus construed by the Treasury Department up 
to the present time. 


The effect of this decision for income tax purposes 
is further limited by the fact that it was rendered 
with respect to the capital stock tax, which is imposed 
upon the exercise of the privilege of doing business 
and does not apply to any organization which does 
not carry on business. This strongly suggests that with 
respect to income tax liability the Supreme Court may 
hold that only that portion of the rule stated in 
Hecht v. Malley which relates to form of organization 
is applicable, while that portion which relates to the 
carrying on of business is material only under the 
capital stock tax. For example, the opinion of the 
court states: 


* * * the intention of Congress is plainly shown to 
extend the tax from one imposed solely upon organizations 
exercising statutory privileges, as theretofore, to include also 
organizations exercising the privilege of doing business as 
associations at the common law. We also conclude 
that these three trusts are “associations” created or organized 
in the United States and engaged in business, within the mean- 
ing of the Act. 


By I. T. 2061, (III-32-1711), it has been held that 
the decision in Hecht v. Malley and the rule announced 
in Treasury Decision 3598, amending the capital stock 
tax regulations, is applicable under all titles of the 
Revenue Acts of 1918 and 1921. By T. D. 3598, June 
7, 1924, Article 8, Regulations 64, relating to capital 
stock tax, was amended to read as follows: 


Two distinct classes of trusts are recognized by the 
Department, namely, holding trusts and operating trusts. 


Holding trusts are those in which the trustees are merely 
holding property for the collection of the income and dis- 
tributing it among the beneficiaries and are not engaged, either 
by themselves or in connection with the beneficiaries, in the 
carrying on of any business.. Such trusts are not associations 
within the meaning of the law and are not subject to tax. 


Operating trusts are those in which the trustees are not 
restricted to the mere collection of funds and paying them 
over to the beneficiaries but are associated together in much 
the same manner as directors in a corporation for the purpose 
of, and are actually engaged in, carrying on some business 
enterprise. These trusts, whether of the Massachusetts type 
or otherwise, are to be deemed associations within the meaning 
of the Act, independently of any control exercised by the 
beneficiaries, and subject to the tax. 


This attitude is sustained by Solicitor’s Memo- 
randum 2291, III-33-1724, which holds that, “inde- 
pendently of the control exercised by the beneficiaries,” 
and under the Acts of 1921 and 1924, a trust was tax- 
able as an association under the decision in Hecht v. 
Malley because it was organized in corporate form, 
with stated meetings of trustees and election of officers 
by trustees. The purpose for which the trust was 
organized was declared to be “the operation and 
prosecution of the business of purchasing, holding, 
dealing in, mortgaging, leasing, selling and exchanging 
real property, manufacturing, and trading in mer- 
chandise of any kind or description.” 


There seems to be no question that the statutory 
provisions relating to fiduciaries, rather than those gov- 
erning associations, apply to a trust organized for the 
purpose of and engaged in merely the holding of 
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property, collecting of funds, and accumulation or 
distribution of income, provided that the beneficiaries 
do not control the activities of the trustee. Engaging 
in isolated business transactions, or carrying on a 
business enterprise if incidental to a purely fiduciary 
relationship, in the manner and to the extent familiar 
with respect to executors and trustees under wills, 
family settlements, etc., particularly in the absence of 
control by the beneficiaries, should not render such a 
trust taxable as an association. 


On the other hand, it seems equally clear that the 
term “association” not only includes the trust which 
is engaged in a business enterprise and also is organ- 
ized in corporate or quasi-corporate form, as held in 
the Hecht case but should also include a trust organ- 
ized in corporate or quasi-corporate form for the pur- 
pose of conducting income-producing enterprises even 
though not amounting to the conduct of a business, 
particularly if under the control of the beneficiaries. 
In all substantial respects, such a trust is obviously 
and completely a substitute for a corporate organiza- 
tion and a. construction of the statute which would 
subject it to tax as a corporation would be sustained by 
all practical and equitable considerations. Absence oi 
control by the beneficiaries, including lack of power 
or authority to compel a distribution of the income, 
does not seem to be a positive obstacle to such classi- 
fication, since the tax is no greater than is paid upon 
the undistributed income of a corporation, in which 
shareholders have only indirectly the power to compel 
distributions. 


Similarly, many considerations urge that the statute 
be construed to tax as associations those trusts which, 
even though not organized in corporate or quasi- 
corporate form, are in fact associations of individuals 
for the purpose of carrying on a business enterprise. 
Here, however, control by the beneficiaries seems still 
to be an essential condition to taxation as an associa- 
tion. Admitting that the organization is a substitute 








for the corporate form, the lack of any substantial | 


resemblance to the corporate form of organization |~ 
should make it difficult to sustain a construction of the 
statute which would extend to such an organization |~ 
the provisions applicable primarily to corporations and, 7 


under the general term “associations,” to enterprises 
analogous to corporations. Such a construction would 
be further opposed by the specific provisions of the 


statute providing for the taxation of fiduciaries, includ- : 


ing the familiar cases of fiduciaries engaged in the 
conduct of a business. The new Revenue Act of 1924. 
moreover, provides in Section 219 (h) that the income 
of a trust shall be taxed as a part of the net income 
of the grantor (apparently not including beneficiaries 
who are not grantors), when the grantor may require 
a distribution of the net income to himself. 


On the other hand, the use of a strictly fiduciary f 
form of organization to carry on a business enterprise f 


may very well be held such an association as the statute 
intended to include within that general term. It is 
sometimes to the advantage of the taxpayer and: some- 
times to the advantage of the government, depending 


upon the particular circumstances, to establish that F 
Litigation F 
may, therefore, be expected to contest whatever posi F 


such an organization is an association. 


tion the Government may adopt. 
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National Industrial Conference Board 
Report on Wisconsin Taxes 
Declared Unfair 


IDE publicity through the press has been given 

to the report on the tax situation in Wisconsin 
made by a representative of the National Industrial 
Conference Board, which drew an unfavorable com- 
parison between the tax burden on industry in that 
state and that of a number of surrounding states. A 
taxpayer of Wisconsin wrote to the Wisconsin Tax 
Commission inquiring whether the statements con- 
tained in the National Industrial Conference Board 
report are true and what the commission thinks of 
them. The reply of the commission, as presented in 
the Henry B. Nelson Wisconsin Income Tax Serv- 
ice, was as follows: 


Mr. Gottlieb 1 was employed to prepare a study of the Wis- 
consin taxes by the Merchants’ and Manufacturers’ Association 
of Wisconsin. He is an intelligent student of the subject, 
familiar with tax problems and has made an honest effort to 
assemble the facts and to please his employer. We have no 
criticism of Mr. Gottlieb or his work. 


Mr. Gottlieb’s comparison of the tax bu:-den in Wisconsin 
compared with that of other states is based entirely upon the 
ratio of taxes paid in the several states to the income of the 
people thereof. It is well known that the last three or four 
years have yielded practically no returns from agriculture at 
all, and obviously a state engaged principally in this line of 
business would suffer by the comparison. That is exactly 
what his report shows. Wisconsin pays a larger percentage 
of her income in taxes than Michigan, Illinois, Ohio, or 
Indiana. She pays something less than Iowa and Minnesota. 
Why? Obviously, because these are agricultural states and 
so is Wisconsin. This comparison while a good one is in no 
sense conclusive. Pennsylvania might easily show the lowest 
tax in the country on this basis. New York and Massachusetts 
would show up favorably also. 


This method of approach also ignores the existence of an 
income tax, which as its name implies, is imposed directly 
upon income. None of the states compared have an income 
tax, and of course, the $7,000,000 collected from that source 
is immediately chargeable to income. His comment on special 
taxes of corporations involves the same comparison and is sub- 
ject to the same criticism. Of course, a concern paying an 
income tax on its profit will pay a larger percentage of its 
total income in taxes than if it paid entirely on its property, 
much of which may be wholly unproductive. 


No account is taken of the amount of borrowed money. 
That is an important factor. For example, the auditor of the 
State of Ohio in his 1919 report explained that the aggregate 
levy of twenty important cities of that state was not sufficient 
to pay the interest and installment of principal which fell due 
the preceding year on their bonded debt. The entire running 
expense, including the cost of all departments had to be met 
either by borrowing money and issuing bonds therefor, or by 
piling up the expenses for the future to take care of. The 
so-called ‘one per cent tax limit law’ is still in force in Ohio 
and the fiscal condition of that state is truly deplorable. Taxes 
in Indiana increased forty million dollars in the levy for 1921. 


From our standpoint, there are other objections to the 
report which impair its accuracy, but we content ourselves with 
pointing out the two major objections. To us it seems that 
the development of the manufacturing industry since the 
income tax law was adopted is much more convincing and 
responsive to the inquiry. In our report to the legislature, the 
per capita tax was not strongly emphasized although the fig- 
ures were given, but they are not materially different from 
those quoted by Mr. Gottlieb. In the meantime, measured by 
four of the five tests usually employed showed Wisconsin so 
secure in her place that we did not feel called upon to seek 
further. It is significant that no industry of any magnitude 


1, Investigator for the National Industrial Conference Board. 
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has transferred or is transferring its business to another state 
since the income tax law was adopted, except where in the 
usual course of business central offices are transferred to 
other quarters. 


It is not apparent how the tax burden can be reduced with- 
out the co-operation of the people of the state. They control 
the levies and make them. Any community can have lower 
taxes when the people learn to raise and spend less money. 





Tentative Plan for Hearing of Appeals 
Outside of Washington Drafted 


N order that tax payers may be given reasonable 

opportunity to appear before the United States 
Board of Tax Appeals with as little inconvenience 
and expense to them as is practicable, Charles D. 
Hamel, chairman of the United States Board of Tax 
Appeals has announced that arrangements are being 
made for hearings by divisions of the Board at 
cities outside of Washington. 


While it has not yet been definitely determined 
that hearings will be held at any specific points, 
generally speaking, it is planned that a division, at 
as early a date as practicable, will hold a session 
in Milwaukee and will then continue west for hear- 
ings at St. Paul, Helena, Spokane, Seattle, Port- 
land, San Francisco and Los Angeles. The division 
will then start east holding sessions at Salt Lake 
City, Denver, Omaha and Des Moines. Sessions 
will be held by another division in St. Louis, 
Kansas City, Dallas and Austin and at three or 
four other cities in the South. At all these points, 
according to the announcement, cases will be heard 
arising in the area for which the respective cities 
are centers. The most practicable plan, in the 
opinion of the Chairman of the Board, is to start 
a division out and continue on a circuit substan- 
tially along the lines indicated. At some of the 
cities on the tentative schedule it is very likely 
that there will not be enough cases to justify the 
division remaining in session for more than three 
or four days or even less. It is anticipated that 
it may be from two to four months before such 
hearings can be started. 


A plan for the hearing of cases by divisions out- 
side of Washington in the territory in the eastern 
part of the country will be formulated as soon as 
possible. All cases, so far as possible, will be as- 
signed for hearing at such times and places as 
will best serve the interests of all concerned. Hear- 
ings will be set with a view to the most efficient 
and just administration of the large number of 
appeals being filed with the Board, and in order 
to effect such a result it may become necessary 
to hold all hearings in cases arising in the territory 
within a reasonable distance of Washington in that 
city. Any tax payer, wherever he may reside, will 
be heard in Washington if preferred. 


Due td loss of time in traveling and difficulties 
of administration, Chairman Hamel states it should 
be realized that cases can not be heard and dis- 
posed of as expeditiously outside of Washington 
as in Washington. However, the Board feels that 
every effort should be made to meet as far as pos- 
sible the convenience of taxpayers. 
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Procedure Before the United States 
Board of Tax Appeals 


(Continued from page 327) 


taken, at the option of the taxpayer, comes into opera- 
tion the machinery, so to speak, of this new agency, 
the Board of Tax Appeals. The taxpayer may then 
appeal to this Board to consider anew every fact in 
his case and every provision of the tax law which may 
be applicable thereto. Its hearings and proceedings 
are analogous to a trial de novo in a court. They are 
not merely review porceedings as some might believe 
them to be. The provisions of the law investing the 
Board with general power to procure evidence of 
every character from any place are conclusive as to 
this question. , In so acting the Board is expressly con- 
stituted an independent agency and its duties relate 
solely to the accuracy of the determination of the 
Commissioner, either sanctioning or disallowing fur- 
ther and final official action by assessment or collection 
of the tax after assessment in special cases under Sec- 
tion 274 (d). It has nothing more to do with the 
alleged tax or liability thereto, the administrative duties 
as to any further assertion of the tax remaining in the 
control of the Commissioner.. If his determination is 
upheld he proceeds with his official action of assess- 
ment and collection of the tax; if his determination is 
held to be incorrect he may bring suit to collect the 
tax. 
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As has been pointed out, the Board is a quasi-judi- 
cial body in the strictest limited sense of that term, 
required to grant hearings, receive evidence from any 
and every source and place, record such evidence, make 
findings of fact which are to be accepted as prima- 
facie correct by all courts, and render decisions on the 
appeals made to it. Only by orderly procedure can 
these functions be properly and expeditiously exer- 
cised. In every proceeding before the Board there 
appear the taxpayer, as petitioner, attacking the valid- 
ity of the determination of the Commissioner to assert 
a tax liability, and the Commissioner defending the 
validity of his determination. An issue arises between 
the taxpayer and the Commissioner which must be 
formulated as briefly as the circumstances of the case 
will permit, and the observance of proper rules of 
pleading and practice becomes essential. 
the Board has promulgated a complete and compre- 
hensive code of rules of practice covering every step 
in the progress of an appeal from its inception to its 
conclusion. Forms are set forth in an appendix to 
the Rules as guides to the preparation of some of the 
papers required in the presentation and conduct of 
appeals. They are an admirable code of rules, indi- 
cating much study and foresight in their preparation. 
Although the Board has announced that they are tenta- 
tive, modestly inviting criticism, it is believed they will 
remain in force with little, if any, modification. It is 
hoped they will be strictly adhered to. 

(Concluded in the December issue) 





Court Decision Holds Deductible Loss on 
Sale May Be More Than the 
Real Loss 


N A sale of property acquired previous to March 

1, 1913, in the determination of deductible loss 
as well as taxable gain, the value at March 1, 1913, is 
the basis for computation, under the Act of 1918, 
according to a recent decision of the United States 
Circuit Court of Appeals for the Third District. 

This decision is contrary to the rule for computing 
deductible loss‘as set out in Article 1561 of Regula- 
tions 45, but is in accord with the decision of the Court 
of Claims in Flannery et al v. United States, and the 
United States District Court—Northern District of 
California in Vance v. McLaughlin. The case of Flan- 
nery et all v. United States is now beforé the Supreme 
Court. 

The Bureau of Internal Revenue urged that upon 
the ground of consistency that as the Supreme Court 
has construed the word “gain” to mean actual gain 
as distinguished from statutory gain, the word “loss” 
should be construed to mean actual loss as distin- 
guished from loss of the kind described in the words 
of the statute. 

The United States District Court opinion, however, 
states that Congress was free to make the provisions 
inconsistent if it chose. The court construed the 
words “loss sustained as used in Section 214 of the 
Act of 1918 literally, even though the loss sustained, 
ascertained in the manner prescribed by the statute, is 
greater in figures than it is in money, and the effect of 
its deduction from gross income is to decrease the net 
income below its actual level.” 


_ of all such persons. 


Additional Amendments Made to Rules of 
Practice Before the Board of 
Tax Appeals 


| ADDITION to the modifications of the rules of 
practice before the Board of Tax Appeals previ- 
ously announced, the following amendments have been 
made. The changes or additions appear in italic. 


Rule 2—Admission to Practice—“A register of per- 
sons entitled to practice before the Board will be main- 
tained by the Board in which will be entered the names 
Firms will not be admitted or 
recognized.” No change has been made in the qualifi- 
cations and classes of persons admitted to practice 
before the Board. The last paragraph of Rule 2, as 
amended reads: “Any individual taxpayer or member 
of a taxpayer partnership or officer of a taxpayer cor- 
poration may appear for himself or such partnership 
or corporation upon adequate identification to the 
Board.” 

Rule 6—Filing of Petitions—“Five clear copies of 
the petition, either printed or typewritten, shall be 
filed. The original shall be signed by the taxpayer or 
his counsel, and duly verified by the taxpayer. Signa- 
ture of counsel shall be in individual and not in firm 
name. The filed copies of the petition shall conform 
to the original. The appeal is filed when the petition 
is received by the Board.” 


Rule 41 (a)—Applications to Take Depositions on 
Oral Examinations—‘When either party proposes to 
take a deposition, a verified deposition, with two con- 
formed copies, shall be made to the Board setting forth 
the following: 


To this end - 
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(1) The name and postoffice address of the wit- 
ness whose deposition is proposed to be taken. 


(2) The subject matter or matters concerning 
which the witness is expected to testify, together 
with a statement of the reasons why it is desired to 
take the deposition and why the witness or witnesses 
shall not be required to appear personally and testify 
at the hearing. 


(3) The time and place of taking the deposition 
and the name, postoffice address and official designa- 
tion of an individual competent to administer oaths 
under the Revenue Act of 1924, before whom it is 
proposed to take the deposition.” 


Business Leagues Conducted for Profit 
Are Not Tax-Exempt 


COMPANY engaged in conducting a fair for 

the purpose of exhibiting goods to buyers of 
various retail stores whose income is derived solely 
from the rental of space to exhibitors was held 
by the Solicitor of Internal Revenue? to be taxable, 
since the company has outstanding stock upon 
which dividends are payable. Such an organiza- 
tion is taxable under the provisions of Section 231 
of the Revenue Act of 1921, even though the stock 
upon which such dividends may be declared is 


owned entirely by an organization which is itself 
exempt. 





1. Solicitor’s Memorandum 235: III-41-1823. 
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FINANCING 


Become an Expert Accountant 
The Profession that pays big incomes 


There will always be a demand for well trained 
accountants—men whose training combines a knowl- 
edge of Auditing, Cost Accounting, Business Law, 
Organization, Management and Finance. Few pro- 
fessions offer better opportunities to men of ambition 
and intelligence. The tremendous business growth of 
this country has created a rich field for the expert. 


Train at Home 
Under the LaSalle Problem Method 


The LaSalle Problem Method will train you by mail yuis the 
direct supervision of William B. Castenholz, A. M., C. P. A., 
former comptroller and instructor, University of Illinois, member 
of American Institute of Accountants, and _a director of the 
National Association of Cost Accountants. He is assisted by a 
staff of 75 instructors—legal staff, organization and management 
specialists; business efficiency engineers, including 31 C. P. A’s. 

ou will be given whatever training, instruction or review on the 
subject of bookkeeping you may personally need—and without any 
extra expense to you. Our big free book on the accountancy pro- 
fession fully ‘explains how we train you from the ground up, 
according to your individual needs, from the simplest bookkeeping 
principles to the most advanced accounting problems. All text 
material supplied in the course has been especially prepared in 
clear, easy-to-understand language, so that you can readily master 
the principles by home study. 

Get our free book, which fully describes our expert training 
course and tells all about C. A. examinations, state regula- 
tions, salaries and incomes, and how you can qualify for a high- 
grade accounting position without interference with your present 
position. Send the coupon—NOW. 


------------ — INQUIRY COUPON —-------------— 


‘LaSalle Extension University 


The World’s Largest Business 
Training Institution 


Dept. 11322-HR, CHICAGO,'ILL. 


Please send me your book, “‘Account- 
ancy,” the Profession That Pays,” 
and full information regarding the 
course and service. Also a copy 
of your book, ‘‘Ten Years’ Pro- 
motion in One,” all without 

obligatior to me. 


(] Higher Accountancy 


Training for position as Auditor, Comptroller, Certified Public 
Accountant, Cost Accountant, etc. 


Other LaSalle Training Courses 
LaSalle is the largest business training institution in the world. 


It offers training for every important business need. If more 
interested in any of these courses, check here: 


[ ] Business Management { ] Banking and Finance 
[ ] Modern Salesmanship [ ] Modern Foremanship and 
ty F Se mas ay oer angel C1] Saami Methods * 
lway Station Management a and Emptoyment 
' a LL.B. ne —— 
ommerci w xpert Bookk 
[ ] Industrial Management | Business Engiek 
Efficien | Busines Spanish 
{ ] Modern Business Corre- i oy Speaking 
spondence and Practice C. P. A. Coaching 







Wane 2 





Present Position 
Address 





When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 


333 
































THE NATIONAL INCOME TAX MAGAZINE November, 1924 


“THE SYSTEM THAT SUPPLANTS ALL OTHERS” 


Visible Record 
Systems 


For 
Speed-Accuracy- Economy 
THE MODERN METHOD 


Because—it combines all the good features of the card, and other index devices into a book form. 
To visualize your records with the “CADCO Multiple prong visible system’’ means you will be 
able to locate any particular item, in one-fifth of the time you are now using in your present method; 
at a great saving in cost to the business. 
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of taxation laid down by Judge Cooley, whether based on decisions of the courts or 
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since the first edition in 1876. 


The Ultimate Source of Authority on the Law of Taxation 
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The Possibility of Taxing Dividend Paid 
in Treasury Stock 
(Continued on page 328) 


Suppose that a corporation having power to buy and sell its 
own stock purchases, in the interval between its regular divi- 
dend dates, with monies derived from current profits, some of 
its own common stock as a temporary investment, intending 
at the time of purchase to sell it before the next dividend 
date and to use the proceeds in paying dividends, but later, 
deeming it inadvisable either to sell this stock or raise by 
horrowing the money necessary to pay the regular dividend 
in cash, declares a dividend payable in this stock:—Can any- 
one doubt that in such a case the dividend in common stock 
would be income of the stockholder and constitutionally tax- 
able as such And would it not be likewise income of 
the stockholder subject to taxation if the purpose of the com- 
pany in buying the stock so distributed had been from the 
beginning to take it off the market and distribute it among the 
stockholders as a dividend and the company actually did so.5 


But if one were to be guided solely by the definition 
of Eisner v. Macomber, the method by which the cor- 
poration got its treasury stock would be immaterial. 
That case indicates that the court will not look be- 
yond the stockholder into the corporation to discover 
whether or not the corporation has received any 
income, but will simply investigate the contents of the 
stockholder’s pocket to see if the dividend added 
thereto constitutes something which can be distin- 
guished from the capital previously there. If the 
dividend were paid in property or in cash it would be 
income to the stockholder whether the property or 
cash represented income or capital to the corporation. 


5. 252 U. S. 189, 228. 
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On the subject of federal income taxes, nothing can be 
more thorough, more complete and inclusive, than the 


FEDERAL 
INCOME TAX INDEX 


This 1,000-page guide leads you not only to the more 
recent Rulings, and Regulations, and Treasury Decisions, 
and Court Cases, but also to all there are as far back as 
the first enactment. Beginning with the Tariff Act of 1909 
which contained an income tax section, and indexing from 
then up to the present moment, it embodies practically 15 
years of tax lore. All of this is in permanent form; the 
more recent provided for in a Supplement Service which 
is cumulative in character and therefore never piles up 
on you, but always remains convenient—no loose-leaf 
nuisance. 

Added to this comprehensiveness of scope is an un- 
paralleled accuracy of data and such an alphabetic sim- 
plicity of arrangement that you find your material instantly. 


Subscribe at any time for 12 full months 


Income Tax Index Service, Inc. 
9-15 Clinton Street, Newark, N. J. 


_ Gentlemen: Please send me without obligation on my part full informa- 
tion about the Index and other features of I. T.I. 
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This was also indicated in Peabody v. Eisner® which 
held that the Baltimore and Ohio stock which was 
paid as a dividend to the Union Pacific stockholders 
was income to the stockholder whether or not it repre- 
sented gain to the Union Pacific as a corporation. To 
be sure, the court stated there that it would be a dif- 
ferent matter if the dividend had been paid in the 
stock of the Union Pacific, or of a corporation owned 
entirely by it. However, the statement was pure obiter 


and it was not stated in any way how it would be 
different. 


Treasury stock is property of the corporation in 
the same way that stock of another corporation held 
in the corporate treasury is the property of the cor- 
poration. It is kept as an asset on the corporate 
books, and can be given out in the form of dividends 
without any rearrangement of the capital account. 
The stockholder who receives such a dividend, there- 
fore, gets something which is quite separate from his 
previous capital, and not merely a change in distri- 
bution of the shares which he had before. Dividends 
paid in treasury stock, then, may be regarded as tax- 
able income to the stockholder, as long as the Supreme 
Court continues in the belief that payments from the 
assets of a corporation which are realized by the 
stockholder as something separate from his capital 
are such income. 


6. 274 U. S. 347. 


Instant Answers to 
Accounting 
Questions 


Here they are. In this handy 
book. Answers to the prob- 
lems that arise in your ac- 
counting practice. 
Outlines of the best 
method of keeping 
this or that account. 
How to open new 
accounts — how to 
use them from day 
to day. When you 
want your answer 
simply open the 
me to the proper 
















' ee it as 
you would a dictionary—and there, instantly accessible is the solu- 
tion to your problem. 


A Few Examples 


The easiest way to determine net worth—or how to figure percent- 
ages of profit and expense on sales, or turnover. How to keep 
partners’ accounts—how to determine profit and loss. How to 
maintain reserve accounts. How to change from single to double 
entry systems. These are but a few of the many perplexing ques- 
tions that arise in any business—questions that are answered in 

this book according to the latest and best practice. 7 


More than that, the book contains concrete suggestions for 7 
the better keeping of various accounts. It has been ap- 
proved and recommended by many well known busi- 7 
ness men and accountants. It is up-to-date. It pro- 

vides easily and quickly accessible answers to any 


accounting problem. Pd FREE 
Trial 


Examine it free. Send for it today. There 7 
is no obligation. Simply clip the coupon. 
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Pages of 
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Just out! The only complete Encyclopedia of 
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ration. An invaluable reference library cover- 
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bankers, c-rtified public accountants and business executives as 
one of the most outstanding achievements in business history. 


Koehler’s 


Business Encyclopedia 


Prepared by Theodore Koehler, C. P. A.—for thirty years 
directing head of the Certified Public Accounting firm bearing 
his name and for twenty-five years conductor of the New York 
School of Accounts (the oldest of higher accounting in the 
United States). Based upon actual business practice rather 
than theory. Every principle described has been proven in 
successful experience. 


Wonderfully Complete — Covers 
Accountancy—Commercial Law 
Business Administration 


Answers clearly, concisely and in an untechnical manner, all 
problems of Accounting, Commercial Law and_ Business 
Administration which daily confronts Business Executives, 
Counsellors, Office Managers, Accountants, Bookkeepers, Cost 
Clerks and other Employees. Places every executive in com- 
plete control of his organization and guides every assistant 
along proper lines of business procedure. 


This 72-Page Book _FREE 


Write for free booklet. It tells 
all about Koehler’s Business En- 
cyclopedia. 72 pages of worth- 
while business information. Free 
on request. 
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Recent Decisions Rendered by the United 
States Board of Tax Appeals 


CONTRIBUTION made by a corporation to a 

church maintained in its mill village, produc- 

ing direct benefit to the corporation, is an 
allowable deduction under Section 234 (a) of the 
Revenue Act of 1918. This was the decision of the 
Board in the Appeal of the Poinsett Mills. 


The corporation owns and operates a cotton mill 
and maintains a village within the city limits of Green- 
ville, S. C., wherein it provides housing and other 
facilities for its employees. The company maintains 
and contributes toward certain welfare work for the 
benefit of its employees. In 1920 the corporation 
made a contribution of $1,006.49 to a church in the 
village, membership in which consists of about 90 per 
cent of the corporation employees. The money was 
used to repair and enlarge the church building, and 
officials of the corporation testified that the contribu- 
tion was made wholly because maintenance of the 
church in a satisfactory condition was of distinct bene- 
fit to the corporation in making the employees more 
content to remain with the corporation, and thus 
enabled the company to maintain a more constant and 
fixed supply of labor. 


In justification of holding the contribution made to 
the church as an allowable business expense, the 
Board in its opinion said: 

In these days of the larger development of the sphere of 
activity of churches, no hard line of distinction may be drawn 


between charitable and religious uses in considering a con- 
tribution to a church. 

The general acceptance of welfare work among employes, 
on the part of manufacturing, mining and lumbering concerns, 
as a means of reducing labor turnover and eliminating 
industrial strife, is something of which this board must take 
judicial notice. We believe that the Federal Government 
should be the last to fail to recognize the elements and value 
of welfare and social work among industrial organizations and 
that it should do everything to encourage the betterment and 
contentment of those who labor in industrial communities such 
as the mill village of the taxpayer. 

* * * The contribution was clearly made by the cor- 
poration for purposes connected with the operation of its 
business and legitimately represents a consideration for a bene- 


fit flowing directly to the corporation as an incident to its 
business. 


In the Appeal of the First National Bank of Evans- 
ton, Wyoming, the Board held that “the unextin- 
guished cost of a building or a part of a building 
demolished during the year 1921 as an incident to the 
carrying on of a business is a legal deduction from the 
gross income of a corporate taxpayer in an income 
tax return made for the year 1921.” 


The Bureau of Internal Revenue was sustained in 
the Appeal of J. J. Harrington. The taxpayer had 
been denied the right to carry forward into a subse- 
quent year losses sustained on the sale of securities, 
because the loss did not result from the operation of 
a business regularly carried on. The Board upheld 
the determination of the Commissioner of Internal 
Revenue. 

The taxpayer was a salaried employee of a copper 
mining company. In 1921 he made three purchases 
of the stock of the mining company of which he was 
employed. On one lot sold he.sustained a loss of 
$9,100 and sought to have the excess of his loss above 

(Continued on page 340) 
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THE INCOME TAX ON STOCKS 


AND BONDS 





For the special benefit of investors this depart- 
ment is inaugurated, which each month will be 
devoted to the presentation of subject matter espe- 
cially affecting taxation as it applies to stocks and 
bonds and the income therefrom. 


LTHOUGH the determination of losses is dis- 
A cussed later, the rules governing the effect of 
value as of March 1, 1913, upon the determi- 
nation of losses are for convenience stated here in 
connection with the determination of gain. The same 
rule applies, that is, to determine either gain or 
loss, the basis which is compared with the selling price 
is the original cost prior to 1913 or the value as of 
March 1, 1913, whichever is greater. Therefore, the 
entire amount of a decline in value which occurred 
after March 1, 1913, may be deducted when the loss 
is realized, as in the third illustrative case in the table 
below, and is not reduced by the amount of an appre- 
ciation in value occurring prior to March 1, 1913. On 
the other hand, if the property has declined in value 
both before and after March 1, 1913, the entire loss 
may be deducted when realized, including that portion 
which actually occurred prior to March 1, 1913, as 
in the fourth case in the table. There may also be a 
deductible loss where the selling price exceeds the 
value as of March 1, 1913, because of appreciation 
after that date, if the selling price is less than the 
original cost, as in the fifth illustrative case in the 
table below. These results were not possible under 
the law prior to the Act of 1924, under which losses 
sy based upon cost or 1913 value, whichever was 
ess, 
Illustrations of Application 


The following table will illustrate the application of 
the new rules governing the determination of gain and 
loss upon the disposition of property acquired prior to 
March 1, 1913, in all typical cases. 


Effect of Value as of March 1, 1913 


March 1, _ Selling Taxable Deductible 
Case Cost 1913, Val. Price Gain Loss 

1 $10,000 $15,000 $20,000 >) Lee 
2 10,000 ,000 20,000 Li | 
3 10,000 30,000 yn $10,000 
4 10,000 5,000 51). | —_—_e ,000 
5 10,000 3,000 en 5,000 
6 10,000 15,000 eee 10,000 


Fair Market Value 

Fair market value is also used as a basis for some 
purposes other than those involving the 1913 value, 
as in connection with exchanges. The new law has 
abandoned the requirement for “readily realizable 
market value” and provides that the amount realized 
for property shall include “the fair market value of 
the property (other than money) received.” 

It has been held that there is no implication that 
property always has a fair market value, but a case in 
which property has no fair market value should be 
regarded as unusual. Such value may not and fre- 
quently will not be readily realizable, but it implies 
the possibility of realization without prohibitive effort 
or delay. Property is not without fair market value 
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A Sound, Tax Free 
Security of 
Recognized Merit 


ORE than 15,000 investors have placed 
M surplus funds in the 7% Preferred Stock 
of Illinois Power and Light Corporation 

during the past year. 


Their reasons for investing with this progressive 
company are significant. 


They find, after comparing this security with 
other investments in its class, that the 2 to | 
property protection back of every share is better 
than the average. 


They have faith in the company’s ability to pay 
dividends because of the 20-year record of unin- 
terrupted dividends that have been paid by Illi- 
nois Power and Light Corporation or its prede- 
cessor companies. 


They have assurance of future dividends because 
of the dependable earnings of this company 
which have more than doubled since 1916. 





They find the tax exemption features inviting 
because they pay no Illinois Personal Property 
Tax on their stock and because dividends are 
exempt from Normal Federal Income Tax. 


Investigation has shown them that this security 
enjoys a ready. marketability and sound collat- 
eral value. 








In short, they find that this security meets the 
tests for a sound investment and in addition 


yields 714% at the present price of $96.50 a ' 
share. 












Investors who are interested in diversifying their 
present holdings with a high-grade, tax-free, 
Preferred Stock will find it to their advantage 
to investigate this 
security. 


company and its sound 


For complete information address 

Investment Department 
Illinois __ 

_ Power and Light 

Corporation. 


231 South La Salle Street 
CHICAGO 
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merely because it is not ordinarily traded in, or there 
is no actual market, or no price is established by public 
sales or sales in the way of ordinary business, or there 
is a considerable divergence of opinion as to its value. 


Fair market value is the value in money between one 
who wishes to purchase and one who wishes to sell 
and is the price which would presumably be agreed 
upon between a willing seller and a willing buyer, both 
having reasonable knowledge of the facts. It is in 
every case a question of fact, to be established by the 
taxpayer by any evidence which will reasonably and 
adequately make it appear. Property has no fair 
market value when conditions are such that there 
would be no trading in the property at a fair price. 
Where there is an established market value, as for 
stocks traded in upon an exchange, the quoted prices 
would ordinarily represent the fair market value, but 
sales of property in small lots may be no indication of 
the value of a large unit or amount of similar prop- 
erty. The nature and extent of sales made must be 
taken into consideration when prices are used as evi- 
dence of value. The fact that the property could be 
sold at an unreasonably low price does not indicate 
that it has a market value. 

Fair market value is to a large extent.a matter of 
opinion and there may be a wide difference of opinion. 
The estimated value should not include any prospec- 
tive or speculative profits but should represent the 
price at which the property could have been sold under 
all conditions then existing. Stock of a small, closely 
held corporation does not lack market value merely 
because it is not listed or trade in, but will ordinarily 
have a fair market value ascertainable from the mar- 
ket value of its assets, the indications of its probable 
earnings, the history of the specific business or of the 
industry in general, and similar considerations. The 
methods used to determine fair value under the capi- 
tal stock tax may properly be employed. The stock 
of a newly organized corporation is presumed to have 
a fair market value equal to its par value, but a differ- 
ent value may be shown by actual sales made shortly 
thereafter or by other facts. The fair market value 
of the good will of a business may ordinarily be ascer- 
tained by referénce to its earnings over a number of 
years. There should be assigned to the tangible capi- 
tal employed, sufficient earnings to amount to a return 
of 8 per cent to 10 per cent thereon, and the indicated 
value of the good will then will be from five to 
ten times the amount of the remaining annual average 
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earnings. The percentage rates will depend upon th« 
extent to which a continuation of the average earnings 
is substantially assured or involves considerable hazard. 


Property Exchanged 


When property is exchanged for other property with 
a fair market value, such value must be treated as the 
price received for the property originally held to deter- 
mine profit or loss upon the exchange, and the same 
amount is the cost of the new property in connection 
with a later sale. Certain cases are excepted by the 
statute. If there is no fair market value of the prop- 
erty received, there is no closed transaction, and no 
gain is realized nor loss sustained. The cost of the 
original property must be treated as the cost of the 
property acquired. Any case where it is doubtful 
whether there is a sale or an exchange or whether the 
property received has a fair market value should be 
submitted to the Commissioner in connection with the 
return or otherwise. One party to an exchange of 
property may receive property with such market value, 
and may, therefore, be subject to tax, while the other 
party may not be taxable because the property 
received by him has no such market value. Both par- 
ties may receive taxable income, even though no cash 
changes hands, as upon the exchange of stocks or 
bonds, each block of the securities received having a 
fair market value which exceeds the cost of the stocks 
or bonds which are given in exchange. 


For example, Anson and Bailey may agree to 
exchange 20 shares of railway stock held by Anson 
for two $1,000 utility company bonds owned by Bailey, 
both actually worth $2,200 on the market. If Anson 
paid $1,800 for his stock he is taxed on his $400 profit. 
If Bailey’s bonds cost him $2,200 he is subject to no 
tax. If the cost was $2,400, Bailey may deduct a $200 
loss. If, instead of a marketable railway stock, Bailey 
received stock without fair market value, being a 


minority interest in a close corporation engaged in a |~ 


speculative business and having no salable assets, Bai- 
ley would realize neither a taxable gain nor a deducti- 
ble loss. Anson would nevertheless be required to 
report his gain. 

If there is merely a change in the form of property. 
and not a change in substance, no gain or loss arises. 





~_" 


— 


~~" 


i A A A Ma ech 


For example, the exchange of stock certificates for } 


voting trust certificates covering the same stock or the 
exchange of a bond for stock pursuant to a conversion 
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privilege provided for in the bond is a change in form 
only, but the exchange of property for the stock of a 
corporation receiving the property, and the distribu- 
tion of the property of a corporation among its share- 
holders upon its dissolution are apparently changes in 
substance, even though the difference is only that 
between a direct and an indirect ownership of the 
same property. 


Evidence of March 1, 1913, Value of 
Stock Where No Open Market Existed 


FERS to purchase stock, or actual sales, were 

held by the Solicitor’ of Internal Revenue to 
be evidence of the fair market value of stock at 
March 1, 1913, though not conclusive, where the 
stock was purchased before that date and 80 or 90 
per cent of it was owned by another corporation. 

In the special case under consideration, the tax- 
payer claimed that there was no fair market value 
of the stock in question on March 1, 1913, and that 
the asset value of the stock, rather than earnings 
should be used as a basis of value. 

The Solicitor held that any evidence bearing on 
the question of value is admissible, such as book 
value per share as shown by the company’s bal- 
ance sheets, net earning, appraisals, opinions of ex- 
perts and the amount paid per share by the cor- 
poration which owned most of the stock. The 
burden, however, according to the opinion, is on 
the taxpayer in this case to show that the value 
of the stock fixed by the Income Tax Unit is not 
fair market value as of March 1, 1913, under all 
circumstances, 


4. S.M. 2522: ITI-41-1819. 


Realtors. to Compare Returns on Tax-Free 
and Real Estate Securities 


OMPARISON of tax-exemption securities with 
real estate securities in the matter of net re- 
turns will be studied by the mortgage and finance 
division of the National Association of Real Estate 
Boards through a special committee to be appointed. 
he study will cover the returns, after taxes have 
been deducted, from real estate mortgages and real 
estate bonds, and will compare the income produc- 
ing value of these securities with tax exempts of 
national and state issues and municipal issues. 
Absolute 
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Recent Decisions Rendered by the United 
States Board of Tax Appeals 
(Continued from page 336) 


his gross income in 1921 carried as a deduction against 
his gross income for the subsequent year. 


In the Appeal of Luke & Fleming, Inc., the Board 
held that, in order to be deducted as worthless, a debt 
must have had an existence in fact. 


The taxpayer, a. cotton factor of Atlanta, Ga., 
engaged in storing and selling cotton for customers. 
took out insurance policies on cotton held. To enable 
the insured to retain possession of the policies and at 
the same time hypothecate documents insuring against 
loss of cotton pledged as security, certificates of insur- 
ance were issued. On the afternoon of March 22, 
1916, the policies of insurance covering the cotton in 
question were surrendered to the insurance compa- 
nies for cancellation. On the night of the same date 
the cotton which had been insured was destroyed by 
fire. The pledgees who held the certificates of insur- 
ance unsuccessfully sought, through litigation, to col- 
lect from the insurance company. The company then 
discharged its debt to the holders of the certificates 
and instituted suit in its own name to collect on the 
certificates, but finally abandoned the suit. In the re- 
turn for 1919 the company deducted from its gross 
income $4,728.27, the amount of the claim for insur- 
ance, as a worthless debt. This was disallowed by the 
Commissioner. The latter’s decision was approved 
by the Board of Tax Appeals. The Board added that 
the issue of whether the taxpayer could claim a 
deduction as a loss from fire was not raised in the 
record, but if allowed, it would be a deduction for 
the year 1916 when the fire occurred and not against 
the gross income for the year 1919. 


The Appeal of Alfred Day (Decision No. 10) was 
dismissed on the authority of the Appeal of Everett 
Knitting Works (1 B. T. A.) wherein it was held that 
the Board of tax appeals has no jurisdiction in cases 
involving a claim for refund of a tax paid prior to 


June 2, 1924. 


In the Appeal of J. Victor Baron, the Board held 
that its jurisdiction with reference to cases involving 
claims for abatement or credit was limited to the same 
extent as in appeals involving claims for refund. 

The provisions of Section 279 (b) of the Revenue Act of 
1924, conferring upon the Board jurisdiction of appeals from 
decisions of the Commissioner upon claims for abatement filed 
under Section 279 (a) of said Act, have no application to 
claims for abatement which do not involve jeopardy assess- 
ments as defined in Section 274(d) of the Revenue Act 
of 1924. 

Where a taxpayer files a return under the Revenue Act of 
1921 in which he admits an amount of tax to be due, and a 
claim for credit against said tax of taxes paid in prior years 
is denied by the Commissioner, the Board has no jurisdiction 
of an appeal based upon the denial by the Commissioner of a 
claim for abatement of the tax thus admitted to be due, as 
there has been no determination by the Commissioner since 
the enactment of the Revenue Act of 1924 that any assessment 
should be made. 


In the Appeal of William L. Ostheimer, the Commis- 
sioner of Internal Revenue was sustained in disal- 
lowing as a reduction for the years 1918 and 1919 
amounts set aside as a reserve to meet the terms 
of a lease of chattels, which required that the prop- 
erty be returned at the expiration of the lease in 
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as good condition as when received. Under the Act 
of 1918 such a reserve is not deductible and, fur- 
thermore, it was held that a liability to restore value 
at some indeterminate time in the future is not a 
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banks under the Revenue Act of 1918 may not 
accrue the interest and discount accounts unless all 
other items are accrued. 





nst ‘ present liability. Only such amounts as were actu- — ruling was given in consideration of a case 
: ally expended in the given years are allowable as a where a bank's books were kept on a cash receipt 

ard WM charge against income. The lease in question was and disbursement basis for the year 1918, but where 

ebt “| made originally for only one year with the option of returns for 1919, 1920 and 1921 purported to be 
a renewal. The property had been leased ye Aid on an accrual basis. The balance sheets as of 

: 1} successive years. December 31, 1919, and December 31, 1920, show 

i 3 accruals of agen interest, but no such accruals 

s. . ae ts : od appear on the original balance sheets as at De- 

Ruling Limiting Basis on Which Banks cember 31, 1921. The Income Tax Unit treated 

en May Submit Income Tax Returns the returns for all years on the cash basis and this 

ur- Of N interpretation of Article 23 (4), Regulations 45, the Solicitor corfstrued as in harmony with the 

22. the Solicitor of Internal Revenue has held that intent of Article 23 (4) Regulations 45. 
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Impending Tax Legislation 


As a result of the seriousness with which political 
bugaboos have been entertained during the presiden- 
tial campaign, it may be difficult to realize that Con- 
gress will soon be given to the consideration of actual 
economic issues. 


Already there have been rumblings indicative of dis- 
satisfaction with the Revenue Act of 1924. There is 
a large and influential contingency which had its heart 
set upon adoption of the Mellon plan and that will 
not be satisfied until something more closely approach- 
ing the Mellon proposals has been adopted. 


A number of reasons suggest themselves why no 
extensive revision of the revenue laws is to be expected 
during the winter session of this Congress. First, the 
newly elected legislators will not take office until 
March 4, 1925. The membership of Congress at the 
coring short session will be the same as when the 
Revenue Act of 1924 was adopted. There have been 
no developments since that time which may reasonably 
be construed to have resulted in any material change 
of opinion on tax policy by members of Congress. 
Furthermore, the administrative machinery set up by 
the Act of 1924 has just begun to operate. No one 
will certainly know until after the next income tax 
collections in 1925 just how closely the yield of the 
new law has been estimated. Congress will want to 
know something about how their recent creation works 
in practice before tampering with it any further. 
There are, moreover, other isues of importance that 
will be more pressing during the short session. 


It is not improbable, however, that the attention of 
Congress will again be called to the dilemma created 
by the large and increasing volume of wholly tax- 
exempt securities. At the time of the last revenue 
battle in Congress, Treasury officials estimated the 
amount of these bonds outstanding at something over 
$10,000,000,000. Recently the Treasury Department 
has announced ‘that at least $13,000,000,000 of such 
securities are now outstanding and that returns from 
the larger incomes are steadily decreasing because of 
the high surtaxes and the easy escape for great wealth 
offered by the tax-exempt investments. 


In addition to the opinion of the Treasury Depart- 
ment, Congress will have as an additional basis for 
judgment the valuable report of the Federal Trade 
Commission on “Taxation and Tax-Exempt Income,” 
published early in the summer. In a later volume, in 
conformity with the directions of the Senate, the Com- 
mission will deal with the larger questions of aggre- 
gate national wealth, national income and its distribu- 
tion. 

The report of the commission on tax-exempt securi- 
ties reveals that on December 31, 1922, there were 
outstanding in this country over $32,000,000,000 of 
partially and wholly tax-free securities, of which 
$12,000,000,000 were wholly tax-exempt and $20,000,- 
000,000 subject to surtaxes only. 


The report tends to minimize the extent to which tax- 
free issues have served as an avenue of escape from 


Editorial Review 


surtaxes. Of the total tax-exempt securities out- 
standing at the close of 1923, $16,770,000,000 were 
held by individuals with incomes of less than $10,000 
or by charitable institutions and by other groups 
exempt from taxation by statute whatever the amount 
of income. About $10,700,000,000 of such securities 
were in 1922 held by business corporations (chiefly 
banks and insurance companies) and only $4,450,000,- 
000 by the comparatively small group of individuals 
(about 220,000) whose taxable income in 1922 
exceeded $10,000 each. Had the corporations been 
obliged to pay taxes on their holdings it is estimated 
that $44,500,000 in additional taxes would have been 
realized by the Treasury. 


The tax-free issue may at the coming session serve 
merely as a basis for forensic battles, but it is almost 
certain that at some future time definite action must 
be taken in the solution of this fiscal problem. The 
report of the Trade Commission contains a suggestion 
made by a state official toward eliminating the present 
tax advantage of investment in tax-free issues. It is 
that an individual’s income from tax-exempt securities 
be taken into account in determining the normal and 
surtax rates to the taxable portion of his income. For 
example, if a person had an income of $50,000 from 
taxable sources and $25,000 from non-taxable sources, 
the normal and surtax rates applicable to the $50,000 
would be those applying to a taxable net income of 
$75,000. This device, the Commission believes, if 
held lawful by the Courts would be effective in stop- 
ping whatever tendency exists at present toward the 
flight of capital from taxable to non-taxable securities. 


Ethics of the Law 


From the Washington, D. C., Post 


In the recent decision by the United States Board 
of Tax Appeals in the case of the Poinsett mills, an 
inclination is revealed to apply the law rather in the 
spirit of equity than in a strict observance of the 
letter. 

The Poinsett mills own the entire village of Green- 
ville, S.C. Not long ago they built a church for the 
community and deeded it to trustees, all of whom 
were employes, stipulating only that the building and 
land should revert to the company when they were no 
longer used for religious purposes. 

All went well until the time came for tax returns, 
in which the company deducted the sum of $1,006.49 
as “a contribution” to the church. This exception, of 
course, speedily fell under the eagle eye of the Com- 
sioner of Internal Revenue, who took his stand that 
the company was merely protecting its own prop- 
erty, and therefore that the deduction should not be 
allowed. 


The company appealed, and last week the Board 
handed down a decision in its favor, based on. the 
ethics and purpose of the law rather than its literal 
application. The opinion goes on to declare that wel- 
fare work and the instruments thereof for promoting 
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contentment and sympathy among laborers is a phase 
which the Board can not but take cognizance. Not 
stopping there, the Board demonstrated, after the 
manner of John Marshall in Marbury v. Madison, that 
where the intention of both the law, and the contend- 
ing parties has been shown, any appeal for a rigorous 
application which shall defeat the motive of the law 
must always be refused by a judicial body. 

This is a precedent which all quasi judicial boards 
may well follow. 


Difference in Taxability of Liquidating 
Dividends Under Acts of 1921 and 1924 


HE difference between the Acts of 1921 and 
1924 in their application to liquidating divi- 
dends is clearly exemplified in Office Decision 2085. 
In the example submitted to the Income Tax 
Unit, a taxpayer acquired stock in a certain com- 
pany in 1918 at 20 x dollars a share. He received 
a partial liquidating dividend of 25 x dollars per 
share in 1921, 5 x dollars in 1922, and 5 x dollars 
in 1924. Records of the company showed that 
earnings and profits accumulated between Febru- 
ary 28, 1913, and January 1, 1921, amounted to 40 
per cent of the distribution, the earnings prior 
to March 1, 1913 equaled 30 per cent, and the cap- 
ital of the corporation amounted to 30 per cent of 
the distributions. 

The Department held that the distributions made 
in 1921 and 1922 are governed by Section 201 of 
the Revenue Act of 1921 and the regulations there- 
under, whereby it must first be ascertained what 
vain, if any, was realized by the stockholder by 
reason of the liquidation. 

The tax liability in the example cited above is 
explained as follows: The dividend of 25 x dol- 
lars per share paid in 1921 returned to the stock- 
holder his original investment of 20 x dollars and 
5 x dollars in addition, which represented a gain. 
As 40 per cent of the distributions of the company 
represented earnings accumulated since February 
28, 1913, it follows that the aggregate distributions 
of 35 x dollars per share made in the years 1921, 
1922 and 1924, represented earnings of approxi- 
mately 14 x dollars accumulated since February 
28, 1913. The 5 x dollars, therefore, received on 
on the first distribution in 1921 over the capital in- 
vestment of the stockholder should be treated as 
a dividend taxable for surtax purposes only, in 
accordance with Article 1545 of Regulations 62 
This is true likewise of the 5 x dollar distribution 
in 1922, which was paid out of earnings accumu- 
lated since February 28, 1913. 

This illustrates the general rule under the Act of 
1921 that the part of a liquidation distribution which 
represents a return of capital or earnings accumu- 
lated prior to March 1, 1913, is non-taxable; that 
part of the liquidation distribution representing 
earnings accumulated since March 1, 1913, is tax- 
able for surtax’ only; and any excess is regarded 
as ordinary profit subject to both normal and surtax. 

Under Section 201 (c) of the Revenue Act of 
1924, the distribution of 5 x dollars per share in the 
example, representing a gain to the stockholder is 
taxable at both normal and surtax rates. Under 
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the Act of 1924 a liquidation dividend is treated as 
equivalent to a sale of the stock, and hence any 
amount received in excess of March 1, 1913 value, 
and earnings accumulated prior to that date, or cost, 
is treated as ordinary income taxable for both 
normal tax and surtax. 





Tax Paid by Corporation on Bonds Not 
Income of Bondholders 


BONDHOLDER owning bonds containing a 

tax-free covenant clause by which the corpora- 
tion issuing the bonds paid any part of the tax due 
to the government is not required under the Acts of 
1917 and 1918 to include as income such tax paid in 
his behalf. This decision of the United States Cir- 
cuit Court of Appeals for the Third Circuit in Duffy 
v. Pitney et al affirms the decision of the District 
Court of the United States for the District of New 
Jersey, and is contrary to the decision of the United 
States District Court of Eastern Pennsylvania in 
Massey v. Lederer (277 Fed. 123). 


Judge J. Whitaker Thompson dissented from the 
majority opinion on the ground “that the normal tax 
paid by the obligor under the terms of the tax-free 
covenant of the bonds was income because it is 
obviously included within the terms of the Acts of 
1917 and 1918, defining income as “gains derived from 
any source whatever.” Judge Thompson further 
declared the language quoted to be plain and unam- 
biguous and therefore not open to judicial construction 


As interpreted by the Court of Appeals, the 1917 
and 1918 laws harmonize with Section 234 (a) (3) 
of the Acts of 1921 and 1924, which expressly pro- 
vide that any tax paid by a corporation pursuant to 
a tax-free covenant clause need not be included in the 
income of the bondholder. 

Otherwise than where a tax is paid by a corpora- 
tion, the income upon which any tax is required to 
be withheld at the source must be included in the 
return of the recipient of such income, but any amount 
of tax so withheld is chargeable against the amount 
of the income tax as computed in the return. Section 


oo" Act of 1921 & Act of 1924. I. T. 1762-11-21- 
1060. 


Senate Investigating Committee Organ- 
ized for a Thorough Probe 


UBLIC hearings by the committee appointed to 

investigate the Bureau of Internal Revenue are 
scheduled to be resumed shortly after November 4. 
The committee, assisted by a staff of investigators, 
including engineers, lawyers, accountants and other 
specialists, is now engaged in making a detailed ex- 
amination of numerous returns for ,past years in or- 
der to check on the efficiency and faithfulness with 
which the Bureau has discharged its difficult duties. 

The committee is no longer operating under the 


’ handicap of a lack of confidence in its good faith. 


There is a general disposition now to view its efforts 
as constructive and not merely as an avid search for 
evidences of corruption to bring selected individuals 


. into disrepute. The operations of unscrupulous tax 


practitioners, and particularly those who have 
handled cases in collusion with dishonest represen- 
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Introducing — 
A. Suggestion Department 


Today houses of responsibility prepare 
their stationery to proclaim that 
responsibility—and to reflect a 
prestige worthy of remembrance. 


hanso has inaugurated a “Suggestion 
Department”—a helpful depart- 
ment which can show you a new 
way to get the most out of your 
stationery. 


Already Transo’s newest ideas are being 
adapted by the largest firms in 
the country. 


For the firm that is proud of its ac- 
complishments there is a new, 
simple and sure way to effect- 
ively use its mailing materal. 


You or the proper party in your or- 
ganization, should know of the 
efficiency and true economy of 
the TRANSO MAILING SYS- 
TEM. . 


TRUE ECONOMY 


in stationery is possible only when the completed 
job is everything you expect and serves to create 
a favorable impression of you and your business. 
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tatives of the Government, will be thoroughly in- 
vestigated. It is understood that this will be done 


in the hope of suggesting re:nedies against unethical 
and illegal practices. 

Later the investigating committee by means of 
questionnaires sent to taxpayers will invite sugges- 
tions for improvement in administration of the tax 
laws and opinions on the degree of efficiency which 
has been exercised by the Bureau of Internal Revenue, 
and request information on the methods employed 
by unethical tax practitioners. 

In view of the magnitude of the task which has 
been undertaken, a final report on findings and recom- 


mendations is not anticipated during the winter ses- 
sion of Congress. 


BUSINESS BOOK REVIEWS 


Principles of Auditing, by Eric L. Kohler, C. P. A, 
and Paul W. Pettingill, C. P. A., 231 pp., A. W. Shaw 
Company, New York, Chicago and London. 

A valuable contribution to accounting literature has been 
made in the publication of this volume. Not only are the prin- 
ciples of auditing lucidly explained but the method of making 
an audit is concretely demonstrated by an illustrative audit 
problem from actual practice, showing complete working pa- 
pers and all exhibits necessary in a typical audit to the final 
audit report. The method of presentation has been success- 
fully employed for a number of years in the auditing courses 
of the Northwestern University School of Commerce, Chi- 
cago. While primarily designed for use of students of audit- 
ing, it should prove of interest and value to business execu- 
— and others interested in the problems with which it 
deals. 

The Problem of Business Forecasting, edited by War- 
ren M. Persons, William Trufant Foster, and Albert J. 
Hettinger, Jr., 311 pp., Houghton, Mifflin Company. 

This publication does not purport to be a handbook on 
economic divination. It does provide some enlightening dis- 
cussions of the use of statistics as a basis for judging future 
business probabilities. The volume was developed from papers 
presented at the Eighty-fifth Annual Meeting of the Ameri- 
can Statistical Association. 

To those uninitiated in the mysteries of statistics the first 
chapter, which glibly deals with such concepts as probable 
errors, coefficients of correlation, etc., may seem forbidding. 
The volume ‘as a whole, however, is not highly technical and 
may be read with profit by anyone interested in the analysis 
of economic conditions for the purpose of making forecasts 
of business changes. In the various chapters specialists deal 
in a practical way with such problems as those involved in 
predicting cotton crops, metal prices, corn-hog ratios, de- 
mand for lumber, freight-car loadings, foreign trade, build- 
ing construction, and fluctuations in agricultural and general 
business conditions. 

Management Through Accounts, by J. H. Bliss, C. P. 
A. 851 pp., The Ronald Press Company, New York. 

Most books on accounting have their chief appeal to stu- 
dents or those engaged immediately in accounting activity. 
This volume is distinctive in that it makes a practical appli- 
cation of the use of accounts to the business manager to- 
ward the end of more effective business control. 

The author is comptroller of Libby, McNeill & Libby, and 
the principles presented are the result of practical experience 
in working with operating men and executives. As stated 
by the author the underlying purpose is “to show the vital 
connection between management and accounts—to indicate how 
accounts should be handled to produce reports and statistics 
of the utmost practical value to managers, and how managers 
should analyze and interpret these reports and statistics so as 
to discern the various trends of business and be in a position 
to apply whatever measures are called for by the situations as 
thus revealed.” 

The method of presentation is original and practical. Com- 
petent critics pronounce this an outstanding addition to ac- 
counting and business liteerature. 


When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 


a II 


4 
: 
; 
: 


ies. 








226 












November, 1924 THE NATIONAL INCOME TAX MAGAZINE 345 


ible Records 


¢ 1] 


aw | 5 

; 

a 
pen ) 4 
‘1n- ty 
ing 3 
dit | 
pa- & 
nal ; 
>SS- $ 


V4 
a 
me 
t 
— 


on 
dis- 
sont ET acquainted with this combination of loose-leaf and 
aeri- ; overlapping sheets for visible records—and put your 


records to work—turn them into active helps in your 




























first drive for profit. 

able 

ling. Your records will cost less to keep up, save time in refer- 
and ence and develop new ways to add sales, cut costs, lower invest- 
= >» ments and in other ways prove more valuable—when used on 
deal " FLEX-SITE. 

din 


de- j VISIBLE—Overlapping sheets expose indexing information and 
uild- 4 other important facts at a glance. 
2 


neral I PORTABLE—Like books, FLEX-SITE units can be carried and 
i | used where wanted—then put away at night—protected. 


















C. &. ADAPTABLE—Your important records on FLEX-SITE become 
tools—tools that keep profit-making facts before you. 
Z stu- LOW COST—Expensive mechanical accessories have been elimi- 
Avity. nated. Visible records are reduced to a binder. Low initial 
appli- outlay and subsequent savings in maintenance make sight- 
‘r to- finding records available to all business. GET THIS SERVICE 
without charge; our Method De- 
, and partment will help you solve record 
rience problems. Send for questionnaire or 
tated write full details and receive a plan 
stat worked out to fit your business. 
vital 
e how 
tistics 
lagers 
so as 
sition 
ons as a 
¢ S Pa 
Com- OS.” FS 
i on VISIBLE RECORDS EQUIPMENT CO. a rss SF Ss 
Ne 4 ae - ea . Ps 
226 W. Adams Street CHICAGO, ILL. | ln le a aa 
’ so > e° & ° Y 


REPRESENTATIVES IN PRINCIPAL CITIES 


& 


THE NATIONAL INCOME TAX MAGAZINE November, 1924 





BALA SF PALREOE LITER EOS 
& ¢ 
@ , 4 
5 Lanzit ‘ 
Envelopes 
; Corrugated Box § 
: Company ( and Tags 
‘ Manufacturers of » 
' \ : , PF 
» High Grade Corrugated 4 Price-Quality:Service 
of Shipping Containers ! 
p a sie — : No requirement too 
arce ost an 

i Sieeeees Diinanent \ large or too small for 
« Ff ; our capacity 
9 QUALITY - SERVICE 
Address Samuel Cupples Envelope Co. 
v M. NORIAN ‘ 500-508 St. Clair Street 
i 2039 South Morgan Street x ———— 
4 CHICAGO, ILL. yy ’ . 

7 2 





3 


f 


MAILING LISTS 








‘“‘Personal Service Di eee That Satisfies ”’ 
Compiled froma } 

Door-to-Door Canvass i 

RELIABILITY Are ae ECONOMY 


I 
Good Mailing Lists: | 
CAPACITY yoda EFFICIENCY 





R.L. POLK & COMPANY 


AMERICA’S FOREMOST DIRECTORY PUBLISHERS 
AND MAILING LIST COMPILERS 


538 S. CLARK STREET, CHICAGO, ILL. 





When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE Ns 





4 





November, 1924 


The LAW and PRACTICE 
Always Up to Date by Monthly 
and Semi-Annual Supplements 


Collier on 


Bankruptcy 


Combined with 
Hagar’s 
Bankruptcy Forms 


Exclusive Distinctive 
Features 





Only Scientific, Statutory Treatise on Bankruptcy 
Statutory, Instead of Common-Law Treatise - 


1. Each Section Made Complete Chapter by 
Itself. 


2. Each Section Given Premier Place in Text 
Treatment. 


3. Each Section Is Copiously and Exhaustively 
Cross-Referred. 


4. Collier Analysis or Synopsis Is Incomparably 
Superior. 


5. Completely Exhaustive Treatise and Com- 
mentary. 


Entirely New, Revised and Enlarged 13th Edition 


COLLIER SERVICE, an Exclusive 


Feature 


The COLLIER SERVICE consists of 12 monthly 
advance sheets reporting in full the bankruptcy deci- 
sions as handed down, each decision keyed to that part 
of COLLIER ON BANKRUPTCY, where the sub- 
ject is treated, thereby leading the searcher to all the 
earlier decisions on the same question. Each advance 
sheet contains a Cumulative Table of these references, 
thus giving access to the very latest decisions on any 
point covered in Collier, and thereby keeping Collier 
always up with the courts. 

Each advance sheet also contains a cumulative table 
of the citations of the various sections of the Bank- 
ruptcy Act. All of these tables will appear in the per- 
manent bound volume. 

Two buckram bound volumes of the AMERICAN 
BANKRUPTCY REPORTS reporting the bank- 
ruptcy decisions in permanent form sell at $5.50 each 
but are included free only with orders for the com- 
plete set of COLLIER ON BANKRUPTCY, 4 Vol- 
umes, $40.00. This special offer is for a limited time 
only and subject to withdrawal without notice. 


Commerce Clearing House, 
Illinois Merchants Bank Bldg., 
Chicago, Ill. 


Send, carriage charges prepaid, COLLIER ON BANK- 
RUPTCY, 13th Edition, Complete Set of 4 Volumes (including 
12 monthly advance sheets and permanent buckram bound volumes 
1 and 2 of AMERICAN BANKRUPTCY REPORTS NEW 
SERIES) for which I agree to pay.....ccccsccccecsccoos $40.00 
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Indispensable to Comptrollers, 
Auditors and Lawyers 





False 


Financial Statements 


and 


Remedies of Defrauded Creditors 


An Authoritative Guide on Financial 
Statements 


By ARTHUR E. FIXEL 
of the Detroit Bar 


A book combining practical suggestions and 
legal rules. 

258 pages of text matter, legal references, actual 
cases, and forms. 

The book is a ready reference for the busy 
Banker, Creditman, Lawyer and Executive. It 
answers the questions which arise in connection 
with financial statements. 

It gives-a discussion of,— : 

The Essentials of an effective financial statement. 

Financial Statement Forms in use by leading 
financial, mercantile, and industrial institutions and 
associations, with discussions of each form. 

False Financial Statements as a species of fraud. 

False Financial Statement Cases in Bankruptcy 
Proceedings—reclaiming goods—barring bankrupt’s 
discharge—blocking composition offers—reserving 
civil suit for damages for fraud. 

Criminal Statutes, state and federal, which pro- 
vide punishment for a debtor who defrauds by 
means of a false financial statement. 


1 Volume, 319 Pages. Price $5.00 
Mail Coupon NOW. 


The Old South Press, 
Munson Building, 
New York, N. Y. 


Please mail me Fixel on False Financial Statements—Remedies 
of Defrauded Creditors, for which I enclose $5.00. 
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FEDERAL TAX PRACTICE 





DIST. of COLUMBIA 


WASHINGTON 


THE CORPORATION AUDIT COMPANY 
SUITE 705 INVESTMENT BUILDING 


FEDERAL INCOME TAXES 
FEDERAL ESTATE TAXES 


PHONE FRANKLIN 829 BARNEY ROBINS, C.P.A. 


THE E. R. LUCAS COMPANY 
Specializing in Federal Income 
and Estate Tax Practice 
Telephone Main 4456 
Smith Building WASHINGTON, D. C. 


David M. McPherson Elmer T. Cummins 


McPHERSON & CUMMINS 


Accountants and Engineers 


Specializing in Tax Audits, Appraisals 
and Natural Resources Valuations 


Phone Main 9234 
Transportation Bldg. WASHINGTON, D. C. 


FOR RATES AND FURTHER 
INFORMATION WRITE TO 
OFFICE OF PUBLICATION 


ILLINOIS 


CHICAGO 


Zopher L. Jensen & Co. 


Certified Publis Accountants 
Income Tax Advisers 


5 North La Salle Street 
CHICAGO 
Telephone Main 0303 


ILLINOIS 


CHICAGO 


William Castenholz & Co. 


Certified Public Accountants 
Income T ax Advisers 


79 W. Monroe Street 
CHICAGO 
Telephone Central 1786} 


John G. Weisbach 


TAX COUNSELOR ACCOUNTING 
10 S. La Salle Street 


CHICAGO 
Telephone Dearborn 4484 


FRANK T. CASPERS & C0., Inc. 


Accountants, Auditors, Appraisers 


Specializing in Federal Income, Inheritance 
and Estate Tax Practice 
751 Marquette Building 


Telephone Dearborn 1877 CHICAGO 


Harry Harper & Company 


INCOME TAX 
SPECIALISTS 


Members of American Society of Certified 
Mable Accountants 


McKnight Building 
MINNEAPOLIS 


Wrigley Building 
CHICAGO 


Pioneer Building 
ST. PAUL 


Munsey Building 
WASHINGTON, D.C. 


Refer to the Northwestern Miller 








308-9-10 HIPPEE BUILDING 


MASSACHUSETTS | | 


R. L. HAM & CO. 


ACCOUNTANTS AND AUDITORS 
SPECIAL FEDERAL TAX SERVICE 


t 

t 
ILLINOIS 
CHICAGO 
CONDON H. RONAN & Co. a 
ENGINEERS AND ACCOUNTANTS q 
FEDERAL TAX SERVICE ' 5 
SUITE 1014, MARQUETTE BLDG. 3 
TEL. RANDOLPH 2217 2 
CHICAGO 3 
IOWA 4 
DES MOINES 4 
GEORGE PARKER, A.C.A.,C.P.A, | 
AND ASSOCIATES | 
DES MOINES, IOWA 
BOSTON 
Telephone Main 5200 
157 Federal St. 
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Edward Biele & Co. 


Practice confined to Federal Income 


Cleveland Discount Building 
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ACCOUNTANTS ENGAGED IN 


FEDERAL TAX PRACTICE 


NEW YORK | 
NEW YORK CITY 


CHARLES L. PEARCE 
Specialist 


Federal and State 
Income Tax Laws 


290 Broadway NEW YORK CITY 
Phones Worth 3092-0517 





Joseph Frank 


N E W YORK 
NEW YORK CITY 


Frank & Goldenberg 
Certified Public Accountants 
and Tax Consultants 


305 Broadway 
NEW YORK 
Telephone Worth 3314 


PENNSYLVANIA 
PITTSBURGH 


W. SAREL LYNNE 
Certified Pubic Secsuntant 


(Penna. 
American Institute of Accountants 
| Practice Confined to Income and Profits Taxes 
(524 Fourth Avenue Pittsburgh, Pa. 
Irving Goldenberg | Phone Court 5469 


LAWYERS ENGAGED IN 


FEDERAL TAX PRACTICE 
DIST. of COLUMBIA | DIST. of COLUMBIA |DIST. of COLUMBIA 


Continued 


Douglas, Obear & Douglas 


Attorneys and Counselors 
at Law 
Federal Tax Dept. 
Chester A. Bennett. 
In Charge 


Southern Bldg. 
Washington, D. C. 


ESTABLISHED 1667 


A. S. PRATT & SONS 


NATIONAL BANK AGENTS 
AND ATTORNEYS 


AGENTS POR THE TWELVE FEDERAL 
RESERVE BANKS BEFORE THE 
TREASURY DEPARTMENT, FEDERAL 


Continued 


William W. Scott 


Attorney at Law 
Federal Taxes and U.S. Court of Claims Practice 
Woodward Building, Washington, D.C. 
Phone Franklin 5495 
Former Assistant, Office of U. S. Attorney General 


TAXATION DEPARTMENT HANDLING 
MATTERS FOR BANKS, CORPORA- 
TIONS AND INDIVIDUALS. 


WALTER E. BARTON 


~. Attorney at Law 
Investment Bullding WASHINGTON, D. C. 
Co-author of Barton and Browning's “Federal 
Income Tax Laws, Correlated and Mee “i 
Practice before Government Departments and 
Federal Courts. Specialty, Federal Tax Practice. 


LONG DISTANCE TELEPHONE 
MAIN 53863 


WASHINGTON, D. C. 


S. B. Pack A. E. Gottshall 


PACK & GOTTSHALL 
FEDERAL TAXATION 
328-336 Woodward Building 
Washington, D.C 
Specializing in Representation of non-resident 
Attorneys and Accountants 


For rates and further 


Robertson, Furman & Murphy 
TAX CONSULTANTS 
Engineers, Lawyers 
PRACTICE IN ALL COURTS 


Singer Building St. Nicholas Bidg. Southern Building 
NEW YORK PITTSBURGH WASHINGTON, D. C. 


Tax Liability of a Corporation Purchasing 
Assets of a Partnership 


N conformity with the decision of the District Court 

of the United States for the Southern District of 
Georgia, Western Division, in the case of W. J. Mar- 
shall Company, Bankrupt, Treasury Decision 3636 
holds: 

That where a corporation acquires the assets of 
a partnership in exchange for its stock for the 
purpose of continuing the business, the corpora- 
tion by so doing assumes the debts and liabilities 
of the partnership, irrespective of an express agree- 


information write to 


office of publication. 


6. M. Mac Dowell Louls B. Montfort 


ATTORNEYS AND COUNSELORS 
AT LAW 


TELEPHONE 
FRANKLIN 5681 


MUNSEY BUILDING 
WASHINGTON, D.C, 


ment, and is liable for Federal taxes due from the 
partnership to the extent of the property so re- 
ceived. 

That the question of liability of the corporation 
is to be determined by general rather than local 
law. 

That the statute of frauds does not apply where 
there has been part performance, irrespective of 
an agreement in writing. 

That under Sections 3466 and 3467, Revised Stat- 
utes, the claim of the Government for taxes due 
from the partnership takes priority over the claims 
of creditors of the corporation. 
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Dependability 


O customer has ever been 

disappointed in a promise 
made by the Hillison & Etten 
Company 


We would like to introduce 
you to a printing service that is 
truly reliable and dependable 





Telephone Wabask 5408 


Hillison & Etten Company 
Personal fervice~ 
PRINTERS ~- BINDERS 
638 Federal Street 
CHICAGO 


